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ALCOHOLIC BEVERAGE CON. 
TROL—Determination of How 
Many Liquor Licenses Shall Be 
Granted in a Locality Rests in 
Sound Discretion of Local Au- 
thority. 
—Burden of Proving 
Discretion by Local 
Rests On Appellant. 
State of New Jersey—Department 
of Alcoholie Beverage Control 
Philip Siebel, Appellant vs. Town 
ship Committee of the Town 
ship of Randolph 
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For the 
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September 17, 1941 
This appeal is from the denial 
of appellant’s application for a 


plenary retail constmption lic- 
ence 
The only issue necessary for 


decision is whether respondent's 
determination that sufficient li 
censes already exist in the vicin 
ity of 
reasonable 


the proposed 
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ed, some being close together 


iparatively 
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far apart. There is 


are con 


ness section in the Township, al 
though a small cluster of the 
usua type if neighborhood 
stores for the purchase of neces 
sities may be found i: Vario 
sections of the municipality 

The premises in que 
situated in a divisi« he 
Township known as Mt. I j 
which has a permanent popula 
tion of 300 and a fl 
of about 2200. I thi division 
there are now outstandi: 
consumption stablishn 
of which are within « 
uppella prem 1 

if which are with | 
a mile thereof. 7 i 
pear to be a great ft 
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BILLS OF LADING — Carrier Is 


ner. The burden of proving an Liable to the Lawful Holder of 
abuse of such discretion, how the Bill of Lading or to Any 
ver, rests with the appellant. In Person Entitled to Recover 
this case the evidence pre ted Thereon. 
falls short of that necessary to New Jersey Court of Errors and 
ustain such burden. In v f Appeal 
the character of the eighbor- Aspen Fish Products Co., Plain- 
hood and the proximity of the tiff-Respondent, vs 
presently existent consumption Pennsylvania - Reading Seashore 
licenses, it cannot be said that Lines, Defendant-Appellant 
respondent’s refusal to place an September 19, 1941 
eighth license in that vicinity is For appellant Thompson & 
unreasonable or in anywi Lloyd and Herbert Horn 
abuse of its discretion For respondent Harry Berko- 
The action of respondent witz Benjamin Ashe and 


iffirmed 


De 
COMPENSA- 


and Gratuities 
of Employees 


UNEMPLOYMENT 
TION — “Tips” 
Not Part 


are 
“Wages. 
STATUTES — Where the Terms 


fus 


Joseph A. Keough of 


sylvania Bar 


mges J 


$s raised are the re- 


sal to non suit and refusal to 
direct a verdict 
The case involves the loss of a 


Employed by the Legislature 
are Clear There is No Room for 
Construction. 


Ca 


tiff to 


rload of 


Proctor 


plain- 
in 


shipped by 
& Gamble Co 


oil 


. . ; Ohio. On the way the oil leaked 
New Jersey Supreme Court p - ’ 4 “ » 
. out intiff returned t roc- 
Alexander Hamilton Hotel Cor- °“ ee cee - 
oratio Prosecutor. v tor & Gamble the money it had 
pore n osecutol VS ets Ro 
. been pz for same. The bill of 
Board of Review of the New Jer geen paid —_ ee - 
lading was issued to plaintiff 


sey Unemployment Compen 
and George C 


tion Commission 





fere to th tiy eceived, yx 


transmitted t 


O bank in Ohio 
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Mathiesen. Defendant and eventually found its way 
September 16, 1941 back to the defendant 
For prosecutor—-Merrey & Mer- Defendant's first point that 

rey. Edward F. Merrey, J: f plaintiff was not the iwful 

ounsel holder of the bill of lading. The 
For defendant Clare e F. M provision of 40 U. S. C. A. 20 

Gover} paragraph 11 is that the railroad 
Heher, J shall be liable to the lawful 

The question for dec holder of the bill of lading or t 
whether, in the fixat any person entitled to recover 
employment re ene- thereon. Clearly it was for the 
fits tips yiven to a Walter Dy ir » detern e whethe yla 
the patrons are to be considered tiff ve entitled en 
is a component part of the em theres d it equa clea 
lovee ‘ ; ha pla ft va el led t 

The defenda lathie er if a wa 
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eived $33 ) I ) : . d po 

eals per da I 

ip he i i iintiff de 
the yu b H a é de da IOr 
meal — der prop ndi 

it i i! 

The de 1 Oara : aC 


SURANCHI Contract Which 


Does Not Involve Element of 
Risk or Payment on Conting- 
{ ency is Not Insurance 
i INSURANCI WORDS AND 
PHRASES—Insurance Is Con 
\ tract by Which One Party 
’ Agrees to Pay Other Upon De 
struction, Loss or Injury to 
Something in Which That 
' Other Has an Interest 
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++ widow Ba! Ge 7 
ance seems be, “an agreement » oo nbers 
by which one party for a con- a 
sideration promises to pay money As Von Rosenberg’s wid 
or its equivalent or to do an act suit alleged, defendant 
valuable to the insured upon the inherited his estate in Sax i 
destruction. lo YY ijury of said to be worth $1,000, La t 
something in which the other she married John C. L. Dri 
party has an interest All in- the American consular I 
surance involves a hazard, a When the two left the ; t 
peril, and payment on the hap- at the outbreak of the Ww e 
pening of the contingency. In War the property was seized vy 
this situation, as stated, there is 
; — rn pes q_-Mr. Aron asserts that | 
ru lazar or peril insure a al 
: “ d , ceeded in recovering $850.00 
against and no centingency upon 
«rag 1 »con . <- Sagy Mrs. Drier’s property and + 
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me . suit for her. Altogether ry ‘ 
nity is given his is not here ; efo 
ic , . i : he was kept busy for 14 yea of 
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the business and investment problems of estate 
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| Che Fidelity Union Trust Company be- 
lieves that co-operation in serving best the in- 
terests of mutual clients should be the comm 
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mpanies, and pledges itself to this policy 
r 7 
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The Court of Errors and 
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2 authorities cited therein 
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ation of an order of the 
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ses an express finding by the 
missioner of lack of fault in 
-; accident involving personal 
property damage of 
or more, or else the Com- 
lap) sioner’s failure to act will 
“a sales ..mpect the parties involved in 
on ; prior accident, to the Finan- 
Responsibility Act, and in 
erty tax , a Situation the Statute of 


tations gives no relief 
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eaching such a conclusion 
New Jersey Courts cannot 
ynsidered the inordinate 

kx with the necessitated 
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Department of Moto 
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That the Courts’ interpretation. 
of the Commissioner's duty is at 


variance with what the Com- 
missioner actually does is illus- 
trated in such a case as U. S. 
Casualty Co. v. Timmerman, 
‘supra’ 118 N. J. Eq. 563, 180 Atl. 


629, where Vice Chancellor Bige- 
low said at page 567: 

‘However, Timmerman was 
one of those persons who, un- 
der the statute, should have 
been required by the commis- 
sioner to prove his financial 
responsibility and it was com- 
petent for him to arrange with 
complainant for a policy which 
would meet the provisions of 
the statute. * * * ” 
The compulsory nature of a 

casualty policy issued to an in- 
sured involved in a previous ac- 


cident can be stomached for a 
three year term more readily 
than when, as in the Ambrose 


case, the prior accident occurred 
five years before the accident in- 


volved in the litigated case. Only | 
the Ambrose case and the Peter-| 


son case, in which the Circuit 
Court of Appeals felt obliged to 
follow the Ambrose conclusion, 
involved periods of more 
three years. There are indica- 
that the Court of Errors 
and Appeals was unaware that 


‘it was extending in the Ambrose 


case the judicially 
rule of required policies (without 
action by the Commissioner of 
Motor Vehicles) from a_ three 
year period to an unlimited term. 

The issues and basis of the 
Ambrose decision were stated by 


Justice Donges as follows 


“The defendant denied lia- 
bility on the ground that the 
assured had breached certain 
warranties contained in the 
policy with respect to the as- 
sured’s business or occupation 
Appellant asserts in his amend- 
reply that there were no 
breaches of warranty. It was 
upon this ground that the 
judgment of non-suit was en- 
tered 

“We do not deem it necessary 
to pass upon this question, for 
the reason that we conclude 
that the insurer is precluded 
from raising this defense 
th “rms of the Motor Vehicle 
Financial Responsibility law. 
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established | 


judgment under review will be 
reversed, and a venire de novo 
awarded.” 


The first case cited by Mr. 
Justice Donges is Continental 
Casualty Co. vs. Lanzisero, 119 


N. J. Eq. 166, 181 Atl. 170. From 
the opinion it appears that the 
accident occurred October 24. 
1933 and the policy was dated 
October 25, 1933. As a matter of 
fact, the policy was canceiled be- 
cause of assured’s fraud in ob- 
taining the policy. 

The next case cited by Mr. 
Justice Donges Steliga v. 
Metropolitan Casualty Insurance 
Co., of N. Y., 113 N. J. L. 101, 172 
Atl. 793. No dates are given in 
the opinion but it may be in- 
ferred therefrom that the policy 
was taken out because of the 
accident and presumably was 
within the three year period. The 
Court said at page 103: 

“Presumably it was in con- 
sequence of this prior accident 
that the insurance policy was 
applied for and issued with the 
terms of the act incorporated 


therein.” 
There is no testimony in the 


record of that case to 
| the date when the prior accident 
|}occurred. This case does not 
| sustain the proposition that the 
Financial Responsibility Act, 
when once applicable, continues 
indefinitely in force. 

The next case cited by Mr. 
Justice Donges Woloshin v. 
The Century Indemnity Co., 116 
N. J. L. 577, 187 Atl. 44. 
case the Supreme Court said at 
578: 


1S 


is 


page 


“Now at the trial it was 
proved without dispute in 1931, 
prior to the issuance of the 
policy in question, the named 
assured, while operating an 
automobile as driver, had an 
accident resulting in personal 
injuries or property damages 
another of at least $100. 
When, therefore, the policy in 
question was issued to the as- 
sured in 1933, he was already 
in that category of persons of 


to 


whom evidence of financial 
responsibility was required, and 
hence the defendant insurer 


subjected itself to liability un- 

der the Financial Responsibil- 

and was governed by 
the provisions thereof far 
as liability this ri was 
concerned.” 

The 1 case cited by Mr 
Justice Donges is U. S. Casualty 
Co. vs. Timmerman, 118 N. J. Eq. 
563, 180 Atl. 629. Vice Chancel- 
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Trial and Appellate Courts 

(1) whether the Financial 
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require as 
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(2) whether the description of 
th assured’s business as bu 
Vas a brea ( Warrant! 
il act tl assured also 
garage 
trial <« found both 





issues in favor the defendant 
and the Court of Errors reversed 
the non-suit on the first issue 


indicate | 


|“best efforts” 


In that ! 


without discussing the niceties 


of the question considered by the, 


trial court. 

The defendant Indemnity In- 
surance Company’s knowledge of 
the prioY-accident, an important 
issue before the trial court, was 
in dispute and so was not one of 
the issues inVolved in the Court 
of Errors’ ruling. 

The emphasis at the oral ar- 
gument before the Court of Er- 
rors appears to have been upon 
the question of warranty. A sup- 
plemental brief filed by the de- 
fendant-appellee deals with this 
problem and opens as follows: 

“During the oral argument, 
it was suggested that the fail- 
ure of the assured to have dis- 

closed his whole business did 


not constitute breach of 
warranty.” 
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Thus the present state of the 


,law construing the New Jersey 


Motor Vehicle Financial Respon- 
sibility, is admittedly unsatisfac- 
tory. The judges find their 
to aid collections 
of judgments unsuccessful. The 


, insurance carrier is liable to find 


that its casualty policy is un- 


wittingly a required policy, and! 


a preliminary conscientous in- 
vestigation can normally rise no 
higher than insured’s veracity. 
With available all-inclusive 
records of prior accidents, where- 
by the insured can prove no 
prior accident, the public faces 
rising casualty insurance rates. 


no 


The New Jersey courts’ inter- 
pretation of the statute penalizes 
those who insure, rather than 
those for whom, with no finan- 
cial responsibility, an adverse 
judgment means, at worst, 
bankruptcy proceedings. The 
present state of the law, extend- 
ing the construed application of 
the statute to policies not re- 
quired by the Commissioner, and 


aac 


issued an indefinitely long time 
(certainly five or eight years 
after the original accident, ra- 


ther than limiting the period to 


three years, is a new develop- 
ment In thus extending the 
rule, the Court of Errors and 


Appeals has given no indication 
that it appreciated the drastic 
results of its opinion, and in fact 
the precedents cited and reason- 
ing developed suggest that small 
consideration was paid the 
fact that it may be a very differ- 
thing to apply the Act for an 
indefinitely period from 
treating as required for 
three period only. 


to 


ent 
long 
11Cy 


a pe 


a yeal 


Amendment of the Statute is 
the remedy. Judge Hartshorne’s 
suggestion of requiring proof of 
financial responsibility when the 
license is obtained, will eliminate 
the ramifications, uncertainties, 
and unlimited discriminations 
which presently confound judg- 
ment creditors, insurance car- 
riers, policy holders, court, and 
counsel. But regardless of whe- 
ther Judge Hartshorne’s solution 
be adopted, in any event, prompt 
legislative clarification is needed 





Employment Records Must 
Be Saved 


Washington, (CCNS) — More 
than 350,000 employers must in- 
augurate a practice of saving for 
at least two years the evidence 
from which it can be determined 
when and how the wage-hour 
act applies to their employes, 
under a regulation just issued by 
the Wage-Hour Division and ef- 
fective at once. 


The evidence to be preserved 
is to consist of orders, invoices, 
shipping and delivery records, 
bills of lading and billings to 
customers. The new rule is part 
of a revised set of regulations on 
record keeping. 


Requirements Simple 
As to the matter of payroll re- 
cords which, as in the past, must 
be preserved for four years, Ad- 
ministrator Philip B. Fleming 
said that the division’s require- 
ments were “very simple.” 


Among the new regulations is 
one permitting employers who 
pay on a semi-monthly basis to 
keep a daily instead of a weekly 


|earnings record. The latter was 


held by employers who sought 
this change to be a costly and 
unnecessary bookkeeping burden. 


Special Record Forms 
In addition, provision is made 
to allow employers with special 
problems to keep their records 
in any manner found satisfactory 
to the administrator. 
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Seek Clarification of Court’s Power To Cite Papers and Law School Enrollment 
Shows Sharp Decline 
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Specialists 
CAS&8 AND BRIEFS ON APPEAL 


ARTHUR W. CROSS, INC. 


1-73 CLINTON STREET, NEWARK, N. }. 


LAW PRINTERS 


New Jersey Division of 


PANDICK PRESS, INC. 


TargPHons MARKET 3.4994 
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Attention: LAW YE RS 


We offer the services of a sound NEW 


JERSEY company to cooperate with 


you in ) our real estate and mortgage 


transactions. 


This company has no mortgage guar- 


anty liabilities of any kind. Its policy 


is accepted by leading lawyers, finan- 


cial institutions, national 


business 


concerns and Federal agencies. 
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